Thomas W. Hazlett The Economics of the Satellite Radio Merger

These conclusions are unwarranted. Sidak’s own analysis, ironically, produces a
strong defense of the merger. This is so for the following reasons.

1) Sidak calculates a “critical own-price elasticity of demand” for the post-merger
firm®', and then argues that satellite radio features an own-price demand elasticity
below the critical level (in absolute value), such that a 5% price increase for the
merged entity would be profitable. But the “market” Sidak claims to define has
negative capital value, suggesting that no sustainable, long-term satellite radio
service — let alone stand-alone market -- yet exists. Moreover, duopoly or
monopoly markets should exhibit above-competitive profits. Hence, the lack of
expected profitability is a fatal flaw in the market definition analysis.

2) Sidak claims that the “most reasonable” market definition includes simply XM
and Sirius, but then considers other competitive media, including HD radio and,
then, terrestrial radio. Market shares are measured not using revenues or units
sold, but radio channel capacity. This methodology would show, e.g., that no
antitrust issue would arise were Clear Channel to purchase 80% of U.S. radio
stations by revenue, so long as they only owned just 20% of terrestrial stations. It
would also, conversely, eliminate any antitrust issue with the XM-Sirius merger
by simply including Internet radio, with its vast “channel” capacity. Using
revenue shares, as in standard analyses, terrestrial radio stations and networks
dwarf satellite radio, with 2006 sales of over $21 billion vs. just $1.6 billion.
These more appropriate market shares reveal that there is only trivial change in
industrial concentration via the XM-Sirius merger.

3) In evaluating evidence as to the own-price elasticity for satellite radio demand,
Sidak’s key empirical evidence suggesting low elasticity is that when, in April
2005, XM hiked monthly service prices by 30% it encountered (according to
Sidak) virtually no reduction in subscriber growth.** This is said to establish price
elasticity of demand below the critical level, revealing satellite radio to be a
distinct market.¥® The conclusion is incorrect. Sidak’s analysis actually defines
XM’s service as a distinct market. 1f true, this renders an XM-Sirius merger

1 Miscalculates, actually. Given his model and factual assumptions, the correct calculation of critical

own-price elasticity is -1.43, less (in absolute value) than Sidak’s derivation of -1.52. Sidak’s equation [2]

defines price elasticity of demand as: £=[9 /QO] 1A /PO] given the constant elasticity assumption.
However, this is an incorrect approximation. The critical own-price elasticity of demand can still be
calculated without indeed resorting to the constant elasticity assumption, with Sidak’s assumed price and
margin, using the original elasticity formula:

£=1Q -9/ Q1A -R)/ KI=10/Q ~U[A/H =11 i further

incorrect simplication going from Equation [3] to Equation [4]: the logarithm of the product 1.05¢ should
oo In(1.05) +In(&) __ £In(1.05)

%2 Sidak 2007, pp. 11-12.

¥ The empirical assertion by Sidak is here taken at face value. In an actual assessment of elasticity, of
course, one would compare the rate of subscriber growth change before and after the price increase, and
take into account other factors including the existence of contracts.

makes an
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4)

5)

competitively harmless. While that policy conclusion is correct, it is not because
XM and Sirius occupy different markets. This outcome vividly illustrates the
overly-narrow market definitions Sidak’s analytical framework produces.

Sidak cites the 1992 Cable Act where cable TV competition was defined in terms
of available multi-channel video (cable, satellite) choices, using the analogy to
establish that over-the-air broadcasting is not considered a competitive constraint
for subscription services.* The analogy is apt but demonstrates just the reverse.
The 1992 Act specifically defined cable markets as “effectively competitive”
when they served fewer than 30% of homes passed, a threshold condition easily
met by satellite radio services today. Moreover, prior to 1992, when cable had yet
to become the dominant distribution platform for video, FCC regulators explicitly
defined “effective competition” as the presence of three (and, later, six) over-the-
air TV stations. This non-dominant position is where subscription radio is today,
and it likewise competes with broadcasters for market share.

Sidak finds consumer gains from the merger not to be substantial, only a 1.1%
reduction in marginal costs. This is a faulty approach both theoretically and
empirically. Factually, the consensus of independent market analysts predicts that
a merger would produce cost synergies of between $3 billion and $7 billion.*
Sidak assumes that these enormous efficiencies will not flow to consumers, by
restricting his analysis to exclude key competitive considerations such as product
quality improvements, technology upgrades, and economies of scale — the very
reasons compelling investors to support the merger. In fact, independent analysts
predict that the merger will lower quality-adjusted prices for consumers, leading
to increases in subscriber growth due to efficiencies entirely ignored in the Sidak
analysis.

A. The Critical Own-Price Elasticity Model

Prof. Sidak pursues a “critical own-price elasticity” analysis to address the issue

of whether the merging parties collectively form a distinct product market. This method
estimates a “critical” elasticity of demand measure using the Lerner Index, a
microeconomic formula derived using price-marginal cost margins. The critical value
indicates the level of substitutability for services; if actual elasticity for the product of the
post-merger satellite radio firm is predicted to be less than this level, in absolute value,
the merged firm is expected to have the incentive and ability to raise prices five percent
for a sustainable period. Claiming that the critical elasticity = -1.52,% Sidak proceeds to
argue that the actual demand for satellite radio is less elastic, leading him to conclude that
(a) satellite radio constitutes a distinct product market, and (b) merger will lead to higher
consumer prices.”’
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Sidak 2007, pp. 22-23.
XM 2007.

Sidak 2007, p. 10.
Ibid, pp. 11-14.
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There are several deficiencies in this approach and the conclusions obtained,
numerical errors aside. For one, there is no measurement of the actual, purportedly “low”,
elasticity, and therefore nothing to specifically compare to the critical elasticity. For
another, the evidence cited to estimate the actual elasticity, such as the churn rates, is
derived from current pre-merger demand for XM and Sirius products.®®  No allowances
are made for the high-growth, disequilibrium circumstances of the satellite radio market,
which are known to alter pricing strategies and, hence, Lerner Index results.*” Moreover,
the complexities of that marketplace, including two-year customer contracts, exclusive
contracts with automobile manufacturers, switching costs for existing (and renewing)
satellite radio customers, and switching costs for existing terrestrial radio customers, are
all ignored. This renders the analysis of firm pricing behavior incomplete, in that each
factor has a substantial impact on how consumers react to price increases.

B. An Asserted Duopoly Market with Negative Profits

If satellite radio constitutes a distinct market, it is today structured as duopoly.
Indeed, Sidak suggests just this. He approvingly quotes Gerald Faulhaber’s description
of the satellite merger: “It’s a duopoly looking to merge into a monopoly."” Later, he
refers to current rates charged by XM and Sirius as the “duopoly price.”"

Sidak’s market definition omits a crucial element: the cross-check provided by
capital markets. If a distinct market exists, it would feature non-negative profitability.
Indeed, were such a market organized as a duopoly headed, via merger, towards
monopoly, expected profits would be well above competitive levels. Indeed, the SSNIP
test Sidak outlines and attempts to conduct is designed to define “the smallest set of
products, including the products of the parties to the proposed merger, that a monopolist
would need to control to profitably increase prices a small but significant amount above
competitive levels.” Where prices fail to generate competitive returns, no market has
been defined.

As seen above, however, XM and Sirius are valued at just about $4.4 billion and
$4.8 billion, respectively. These enterprise values include the market value of both equity
and debt, and represent the present value of all future earnings anticipated for the firms.
Each firm has invested significantly more than its EV, when capital expenditures and
operating losses are calculated in present value terms. All told, XM and Sirius have
collectively spent upwards of $11.5 billion. When cash flows are re-invested at the

% Ibid, pp. 12-13.

In this exercise, Sidak assumes that pre- and post-merger marginal costs are the same, a dubious
approach in a nascent industry where larger scale (say, through merger) may well reduce marginal costs. It
is also true that market dynamics, including strategic efforts to establish the popularity of a new service,
often render pricing predictions produced by the Lerner formula incorrect. See, e.g., Robert Pindyck, The
Measurement of Monopoly Power in Dynamic Markets, 28 JOURNAL OF LAW & ECONOMICS 1 (Apr., 1985).
% Sidak 2007, p. 5.

' Tbid., p. 55.
%2 Coleman et al. 2003, p. 122.

32



Thomas W. Hazlett The Economics of the Satellite Radio Merger

firms’ cost of capital (assumed =12%), the present value of expenditures for the two
firms exceeds $16 billion. See Table 1 in Section III.

These capital market valuations demonstrate that investors do no expect either the
current structure of satellite radio services, or the “merger to monopoly,” to produce
monopoly profits. Given the level of investment required to supply these services, other
products are sufficiently substitutable that not even competitive profits are anticipated.
This renders the market defined by Sidak illusory, and explains why the owners of assets
providing satellite radio services would logically seek new organizational forms in an
attempt to gain profitability.

C. Defining Markets Narrowly: XM Doesn’t Compete with Sirius

Prof. Sidak asserts that the “most reasonable” market definition would include
only XM and Sirius radio, such that the proposed transaction constitutes “merger to
monopoly.” His model to justify this conclusion is the “critical own-price elasticity” test,
explained above. There is a fatal flaw in the logic, however.

To establish that the actual price elasticity of demand for satellite radio services is
below that of the critical elasticity, Sidak cites the price increase instituted by XM in
2005:

On April 2, 2005, XM increased its monthly price from $9.99 to $12.95 to
bring its price in line with the price of Sirius — an increase of nearly 30
percent. In the two quarters following the price increase, XM realized
subscriber growth of 13 percent (third quarter 2005) and 20 percent
(fourth quarter 2005). The fact that subscriber growth continued at such a
rapid pace in the presence of [a] 30 percent price increase underscores the
low elasticity of demand faced by SDARS providers.”

Calling this “direct evidence on the own-price elasticity of demand faced by
SDARS providers,”™ it is the only “direct evidence” offered. In the model used by Sidak
it proves far too much, however. Because XM raised prices and purportedly found only
limited consumer substitution away from its product, Sidak’s analysis — on its own terms
— demonstrates that the market is defined as XM alone. Therefore, combining XM with
Sirius does not increase industry concentration and cannot be anti-competitive.

This stunning result falls out of the application of Sidak’s framework to a market
not in long-run equilibrium, complex in terms of contractual mechanisms, and facing
numerous inter-modal rivals that compete primarily on quality.”” None of these

% Sidak 2007, pp. 11-12 (footnotes omitted).

% Tbid, p. 12.

% It may also stem from a downward bias in Sidak’s calculation of elasticity. In failing to examine changes
in the growth trend, or to account for other influences on subscribership (apart from the increase in the
monthly service fee), consumer price responses may have been overlooked.
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complicating factors is taken into account in the analysis, which places XM and Sirius in
separate markets. The Sidak framework then, reveals little about real-world competition
for audio services, but produces compelling evidence that its own market definitions are
too narrowly crafted.

D. Market Shares by the “Channel Capacity” Metric

Relaxing the “monopoly” satellite radio market definition, Sidak then considers
including just HD radio as a competitor to satellite radio. This exercise in line drawing
raises several points. First, having been openly declared a competitive response to
SDARS by broadcasters,”® that this medium would be excluded under any market
definition is curious. Second, HD radio is a fledgling audio service that, following a
launch in 2004.” is being introduced station by station. Given the comparatively wide
use of still other audio products, including MP3 players, cellular audio services, and
Internet radio, it is ad hoc to include just this one inter-modal rival.

Indeed, broadcasters themselves stress repeatedly that a variety of digital audio
media now exist as direct rivals to terrestrial and HD radio. See, for instance, a sample
of broadcasters’ statements filed with the Securities and Exchange Commission, in Table
6. Citadel Broadcasting Corporation explicitly cites the XM-Sirius merger as a
competitive threat: “The growth of Internet radio and the proposed merger of the two
satellite radio companies, if approved, could result in increased competition.”®

In comparing HD radio stations’ market share with satellite radio, Sidak elects to
use number of channels to measure relative economic size. According to this
methodology, if there were 20 HD radio stations in a given geographic market, while
Sirius delivers 133 channels and XM 170.” then the satellite merger would constitute a
94% market share, HD in aggregate just six percent. Sidak defends the use of channel
capacity, citing the Department of Justice’s Merger Guidelines that recommend using
such an approach “whenever capacity represents the best indicator of the firms’ ‘future
competitive significance.””'®  Yet Sidak presents no such evidence, and such an
approach here is critically flawed.

First, it omits the vast content capacity of MP3 players, Internet radio, or other
audio products. Were capacity the proper measure of “future competitive significance”
and not revenues or other economic measures, the vast “channel capacity” offered by
these media options would be of key significance. Indeed, it is asymmetric to evaluate
competition on the basis of capacity and to then exclude capacious market segments.
Second, the approach produces implausible policy conclusions. This can be seen by
means of a simple example. Suppose that the top seven radio stations in a market

*® Lockett 2004.

" Digital Radio Makes Debut With CD-Quality Sound, CNN TECHNOLOGY (Jan. 7, 2004);
http://www.cnn.com/2004/TECH/ptech/01/07/digital.radio.ap/ .

% See Table 6.

% These are the satellite radio channel sizes given in Sidak 2007, p. 38.

190 Sidak 2007, p. 37.
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featuring 35 individually-owned stations accounted for 80% of the market’s ad sales and
listener ratings. The acquisition of these assets by one buyer would undoubtedly provoke
an antitrust response by authorities. Yet, it would muster no interest under Sidak’s
approach to market share, even assuming Sidak’s baseline assessment that terrestrial
broadcasting is a separate market from satellite radio. In this hypothetical merger, the
Herfindahl-Hirschman Index (HHI) would increase from 286 to 629, levels classified as
unconcentrated, beginning to end, by the DOJ/FTC Merger Guidelines.

In comparing “channel shares” between HD radio and satellite radio, Sidak
purports to demonstrate that satellite radio has overwhelming dominance and that a
merger would be highly anti-competitive. In his third and final pass at a market
definition, however, Sidak offers to include terrestrial and satellite radio together in one
market. Not only is this competitive rivalry apparent to the broadcasters, who are
lobbying diligently to thwart the combination, but also to independent observers. As
investment analysts at Stifel Nicolaus comment:

Consider a world without terrestrial radio; what would that do to satellite
radio’s pricing power? We suspect it would increase it substantially. If so,
then satellite and terrestrial radio are probably in the same market.'"’

No matter. Using Sidak’s market share metrics, terrestrial competitors change
little. With 303 channels, the satellite providers again prove dominant, given that even a
relatively large market features no more than about 30 analog radio stations. As Sidak
notes: ‘“Because the existing capacity of analog signals is small relative to the merged
firms’ capacity, and because the ownership of such signals is mildly concentrated, the
results are not significantly different from those reported” when defining the market to
include just HD and SDARS. '%?

Suffice it to say that this interpretation of the HHI merger analysis is unrealistic.
In place of competitively misleading channel numbers, an appraisal of rival economic
size is called for. The standard metric used in merger analysis is revenues. As seen
above in Table 4, terrestrial radio revenues in 2006, at over $21 billion annually, dwarf
satellite radio sales of $1.6 billion. Together, XM and Sirius account for less than 7% of
radio revenues. This reverses the market share comparison offered by Sidak: instead of
terrestrial radio being one-tenth the size of satellite radio in a typical (large) market with
about 30 radio stations, it is over ten times larger than satellite radio.

101 Stifel Nicolaus, XM-Sirius: Closer to a Toss-Up Than on Life Support; Focus on FCC, Hearings, DBS
Appears Off Mark to Us, WASHINGTON TELECOM, MEDIA, TECH INSIDER (May 2, 2007), p. 3.
192" Sidak 2007, p. 40.
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TABLE 6. RADIO STATION OWNERS’ SEC 10K STATEMENTS ABOUT COMPETITION FOR AUDIO SERVICES

Clear Channel
Communications

New Technologies May Affect Our Broadcasting Operations Our broadcasting businesses face increasing competition from new
broadcast technologies, such as broadband wireless and satellite television and radio, and new consumer products, such as portable
digital audio players and personal digital video recorders. These new technologies and alternative media platforms compete with our
radio and television stations for audience share and advertising revenue, and in the case of some products, allow listeners and viewers
to avoid traditional commercial advertisements. ... Other matters that could affect our broadcast properties include technological
innovations and developments generally affecting competition in the mass communications industry, such as direct broadcast satellite s
continued establishment of wireless cable systems and low power television stations, “streaming” of audio and video programming via
digital television and radio technologies, the establishment of a low power FM radio service, and possible telephone company participal
provision of video programming service. (2006 Annual Report, p.25)

Beasley Broadcasting

The radio broadcasting industry also competes with other media technologies such as satellite-delivered digital audio radio services,
audio programming offered by cable systems, direct broadcast satellite systems, internet content providers, personal communications
services and other wireless digital audio delivery services as well as low-power FM radio, which has resulted in new noncommercial
FM stations serving small, localized areas. (2006 Annual Report, p. 6)

Cumulus Media

In addition, the radio broadcasting industry is subject to competition from services that use new media technologies that are being
developed or have already been introduced, such as the Internet and satellite-based digital radio services. Such services reach
nationwide and regional audiences with multi-channel, multi-format, digital radio services that have a sound quality equivalent to that
of compact discs. Competition among terrestrial-based radio stations has also been heightened by the introduction of terrestrial digital
audio broadcasting (which is digital audio broadcasting delivered through earth-based equipment rather than satellites). (2006 Annual
Report, p.7)

Citadel Broadcasting
Corporation

Competition: We operate in a highly competitive industry. Our radio stations compete for audiences and advertising revenue directly
with other radio stations as well as with other media, such as broadcast television, newspapers, magazines, cable television, satellite
television, satellite radio, the Internet (and Internet radio), outdoor advertising and direct mail within their respective markets. Our
radio stations also face increasing competition from new consumer products such as portable digital audio players, which create new
ways for individuals to listen to music and other content of their own choosing without traditional commercial advertisements. The
growth of Internet radio and the proposed merger of the two satellite radio companies, if approved, could result in increased
competition. [Latter emphasis added.] (2006 Annual Report, p. 26)

Emmis
Communications

We must respond to the rapid changes in technology, services and standards that characterize our industry in order to remain
competitive. The radio broadcasting industries are subject to rapid technological change, evolving industry standards and the
emergence of competition from new media technologies and services. We cannot assure you that we will have the resources to
acquire new technologies or to introduce new services that could compete with these new technologies. Various new media
technologies and services are being developed or introduced, including: satellite-delivered digital audio radio service, which has
resulted in the introduction of new subscriber-based satellite radio services with numerous niche formats; audio programming by
cable systems, direct-broadcast satellite systems, personal communications systems, Internet content providers and other digital audio
broadcast formats; MP3 players and other personal audio systems that create new ways for individuals to listen to music and other
content of their own choosing; - in-band on-channel digital radio (i.e., HD digital radio), which provides multi-channel, multi-format
digital radio services in the same bandwidth currently occupied by traditional AM and FM radio services; - low-power FM radio,
which could result in additional FM radio broadcast outlets... (2006 Annual Report, pp. 18-19)
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Other economic measures of relative size all point in the same direction. XM and
Sirius jointly had an enterprise value of $9.2 billion on June 8, 2007, for instance. At the
same time, Clear Channel Communications’ radio broadcasting assets alone had an
enterprise value of $13.7 billion.'” EVs for all terrestrial radio companies, based on a
multiplier applied to revenues, amount to about $82 billion. XM and Sirius, jointly
account for just 10% of that total. Employment levels present even a more lopsided
picture. XM and Sirius have 860 and 772 employees, respectively. Total employment by
terrestrial and satellite radio broadcasting in 2006, in contrast, was 113,482. Thus, the
two satellite operators accounted for only 1.4% of market employment. See Table 7. By
any reasonable measure, including terrestrial broadcasting in the relevant market when
evaluating the XM-Sirius merger reveals the combination to encompass but a small
portion of radio broadcasting.

TABLE 7 — COMPARATIVE ENTERPRISE VALUE, REVENUE AND
EMPLOYMENT AT RADIO STATIONS AND XM-Sir1us'**

Enterprise Value 2006 Revenue 2006
June 8, 2007 (millions) (millions) Employees

Pure-play publicly traded

terrestrial broadcasters $9,303 $2,453

Clear Channel $26,340 $7,070 30,900
All terrestrial broadcasters $82,170 $21,669 111,850
XM & Sirius $9,220 $1,571 1,632
Total Industry $91,390 $23,240 113,482
XM & Sirius as percent of total terrestrial & satellite

All broadcasters 10.0% 6.8% 1.4%

Notes: Pure-play publicly traded terrestrial broadcasters include: Beasley, Citadel, Cox Radio, Cumulus,
Entercom, Radio One, Regent, and Salem. This group’s EV/Revenue equals 3.79. Clear Channel data
apply to all of Clear Channel, which derived 52% of its 2006 revenues from radio broadcasting. Clear
Channel’s EV/Revenue equals 3.73. The enterprise value of all terrestrial broadcasters ($82.17 billion) is
estimated by applying the pure-play multiple of 3.79 to 2006 terrestrial broadcasting revenues ($21.7
billion). Source: Yahoo!Finance.

19 This measure counts 52% of Clear Channel’s total EV, which is the percentage of its revenues derived

from over the air radio broadcasting.

1% Data for publicly traded stations for May 20, 2007 come from Yahoo!Finance http:/biz.yahoo.com/
p/724conameu.html. Total terrestrial radio revenue from Radio Advertising Bureau http://www.rab.com/
public/pr/yearly.cfm. Total radio broadcasting employees (except Internet) are from May 2006 National
Industry-Specific Occupational Employment and Wage Estimates, Bureau of Labor Statistics, NAICS
515110 - Radio Broadcasting; http://www.bls.gov/oes/current/naics5_515110.htm. Clear Channel, XM and
Sirius employees from Google Finance.
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E. A Static Model
1. Quality Enhancement

The static analysis used by Prof. Sidak omits consideration of whether the XM-
Sirius merger could lead to product improvements that increase value for consumers.
Focusing solely on what he identifies as marginal cost decreases and a hypothetical
decrease in post-merger demand elasticity, the analysis is — on its own terms —
incomplete. That is because it leaves unanswered whether asserted post-merger price
increases would be compensated by quality enhancements leaving consumers better off.

This is a severe omission. In theory, there is no reason to suspect that the sole
source of consumer gain springs from marginal cost reductions that reduce nominal
prices. Competition among audio service media, in fact, heavily relies on performance
improvements among differentiated products as opposed to price rivalry among
homogeneous goods. This, many economists note, fundamentally alters the competitive
analysis.'” Even without complex theorizing, it is apparent that the merger will permit
an expansion of attractive programming choices for satellite radio customers. Howard
Kurtz, writing in the Washington Post, summarized this position by citing an opinion
offered in the blogosphere:

One of the frustrations of being a Sirius subscriber was that I always
wondered if I picked the right company. Since much of their premiere
content is mutually exclusive. I knew subscribing to Sirius meant I would
not get any of the good content from XM. So while it sounds like it will
take about a year for their programming to merge, it is nice to know I that
eventually I will have the best of both worlds.'*

To combine the most popular listening options in the short-run, and to expand
program line-ups with the dual capacity of multiple systems (and bandwidth) as new
receivers are developed over time, leads to three sources of quality enhancement. First, it
provides customers with a higher-quality package on existing receivers, as the most
popular programs can be transmitted to all satellite radio subscribers. Second, it creates a
path for line-up expansion over time. As new receivers are available, additional
programming content can be developed to fill extra channels, leading to more diverse
choices for customers. The technology and equipment standards to enable this choice-
expanding process will itself be facilitated by common ownership of satellite radio assets
post-merger. Third, merger reduces the risk that consumers associate with a satellite radio
receiver purchase. Solving the quandary confronting potential subscribers (cited above)
with more certain access to a diverse array of programs encourages technology adoption.

195 Qee, e.g., David J. Teece and Mary Coleman, The Meaning of Monopoly: Antitrust Analysis in High-

Technology Industries, THE ANTITRUST BULLETIN 801 (Fall-Winter 1998), [“Teece & Coleman 1998”] pp.
827-28.

1% Howard Kurtz, Satellite Synergy, WASHINGTON POST (Feb. 21, 2007) (quoting “King’s Chronicles™);
http://www.washingtonpost.com/wp-dyn/content/blog/2007/02/21/BL2007022100354 pf.html.
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These gains are excluded from Sidak’s static model. Consider the situation
wherein quality changes are the only consumer benefits — i.e., where the advantages of
the merger are wholly contained in improved products for customers. There is no
economic case to be made that such mergers lack the ability to bring social gains. But the
Sidak model would reject the merger by simply excluding the benefit side of the ledger.

In reality, many experts see the merger as mainly about performance
enhancements. Craig Moffett of Bernstein Research, considering the opposition of
terrestrial broadcasters to the proposed combination, concludes that the position is largely
driven by concern over program content upgrades:

The NAB’s concern appears to be that a merged satellite radio company
would have less duplicative programming, and therefore could use its
freed-up capacity to offer more unique channels than the two companies
have today. Specifically, they would likely use at least some of the freed-
up capacity for launching local-like services such as local news (these
kinds of services are permissible for satellite radio under FCC rules as
long as they are made available nationally rather than locally). Ironically,
the companies will undoubtedly argue to the FCC that greater diversity of
programming — enabled by the same elimination of duplicative stations
and music genres — is the single strongest public interest argument in favor
of the merger.'"’

Omitting quality from the merger analysis results in forecasts of competitive
damage where, in fact, large consumer gains are available. A mechanical application of
the SSNIP test is known to produce such results, which is why it is properly expanded to
include additional evidence of market definition and merger effects, particularly in
emerging high-tech industries where new products struggle to rival, or displace,
established technologies. There, firms are likely to battle for market share by non-price
improvements and by exploiting economies of scale that, as in the standard case of
declining unit costs, spread fixed costs over larger production runs. Hence, neither
nominal prices nor predicted marginal cost changes reveal the essential efficiencies
delivered by the economic process.

By assuming that “products in a market are homogeneous and competitors
compete on price,” write David Teece and Mary Coleman, “[a]pplication of the SSNIP
test in an industry where competition is performance-based rather than purely price-
related is likely to create a downward bias in the definition of the size of the relevant
product market, and a corresponding upward bias in the assessment of market power.”'*®
So here.

197 Bernstein Research, XMSR and SIRI: Where to From Here? (Feb. 20, 2007), p. 4 (emphasis in
original).
1% Teece & Coleman 1998, pp. 827-28.
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2. Dynamic Competition

Dynamic competition to develop new products and to improve existing
products can have much greater impacts on consumer welfare than static
price competition, and antitrust policy should take dynamic competition
into account when evaluating mergers or conduct in innovation-intensive
industries.'”

Prof. Sidak, assuming a constant pre- and post-merger product, and asserting that
the only marginal cost savings flow from billing costs (excluding customer acquisition
charges from marginal cost, e.g.), offers that just $10 million in annual marginal cost
savings are associated with the merger.''’ These synergies, just 1.1% of what Sidak
identifies as annual marginal costs, produce Sidak’s verdict that the “majority of
efficiencies identified by the merging parties would not benefit consumers.”'!!

This approach fails to consider marginal cost reductions for such items as
customer acquisition and customer equipment. More broadly, it is not true that the only
gains that accrue to consumers are short-run marginal costs. Indeed, the DOJ/FTC
Merger Guidelines explicitly note that antitrust authorities reviewing mergers “consider
the effects of cognizable efficiencies with no short-term, direct effect on prices in the
relevant market."''? Moreover, the Guidelines recommend that “productive efficiencies,”
should be considered as potential merger gains,'"” despite the fact that they are not likely
to be measurable for the marginal unit sold.

What is the magnitude of Sidak’s efficiency omissions? Abstracting from quality
enhancements and focusing only on cost savings, the consensus view of independent
investment analysts identifies $3 billion to $7 billion in net present value (NPV) gains.'"*
RBC Capital Markets explains their financial breakdown of the merger this way:

Our analysis suggests NPV of potential merger synergies in the $5-6
billion range, though most would likely be realized 3-5 yrs. from now.
While significant realizable synergies exist, the most valuable synergies
will not likely materialize until longer-term OEMs (who won't have two
entities to play off each other anymore) contracts expire. We believe that
back office, retail incentives, and advertising savings are possible near-
term, but only advertising synergies will likely drive the same order of
magnitude in savings as reductions in OEM and content costs. Also, given

19" Richard J. Gilbert, New Antitrust Laws for the “New Economy”?, Testimony Before the Antitrust

Modernization Commission, Washington, D.C. (Nov. 8, 2005), p. 1.

10 Sidak 2007, p. 51.

" Ibid, p. 50.

"2 Horizontal Merger Guidelines, Department of Justice and the Federal Trade Commission (April 2,
1992; Revised April 8, 1997) [“Merger Guidelines™], footnote 37.

'3 Tlene Knable Gotts, The Role of Efficiencies in Integrated Merger Analysis, DOJ Presentation (Feb. 19,
2004); http://www.usdoj.gov/atr/public/workshops/docs/202669.htm.

XM 2007.
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2-3 year OEM planning cycle, XM/SIRI probably need to maintain
separate operating platforms for 24 months post-deal.'"”

These savings have been annualized in the consensus Wall Street view at about
$500 million.''® Now consider Sidak’s claim that the total cost savings via merger sum to
$115 million per year, with just $10 million per year in marginal cost reductions.''’
These estimates are cited from a web article,''® and displayed in Sidak’s Table 3, which,
he writes, “shows the purported merger-specific savings that have [been] claimed by the
merging parties.”'"”

But these are not, in fact, the estimates of the XM and Sirius. The merging parties
cite analysts’ forecasts that NPV savings will range from $3 billion to $7 billion."*’
Indeed, the source referenced in Sidak’s paper notes that the estimates are its own, and
that they exclude “programming costs [which] are the largest expense at both
companies.”'?' Nonetheless, this forms the source of Sidak’s empirical assertion that
total savings from merger would amount to $115 million, of which just $10 million
would result in lower marginal costs and thus (solely) impact consumers.

Sidak’s approach is incomplete, and its incompleteness — on the cost efficiency
side -- can be quantified. In its most generous light, Sidak’s cost savings estimate of
$115 million per year excludes 77% of the cost savings seen in the consensus estimate.
In addition, Sidak excludes pro-competitive effects of the increase in operator capacity
that would accrue from doubling the post-merged firm’s bandwidth, from gains in wider
distribution of existing content exclusive to only one of the operators, from better
coordination and pricing of satellite receivers and pre-sales auto installations (OEMs) or
programming, and from reduced customer acquisition costs due to economies of scale
and standardization in radio receiver production.

Further, the position that only marginal cost reductions create consumer gains is
incorrect. “To an economist, the claimed efficiency must reduce the merged firms’
marginal costs, as reductions in fixed costs do not affect the pricing decisions of a profit-
maximizing firm.”'**  Sidak thereby excludes, for instance, radio receiver price
reductions from any contribution to consumer welfare. The Merger Guidelines are cited
for support “... marginal cost reductions may reduce the merged firm’s incentive to

3 RBC Capital Markets, Wedding Bells are Ringing for XMRS and SIRI (Feb. 20, 2007), p. 28.

1% Wachovia Equity Research, Sirius Satellite Radio (April 30, 2007), p. 1. As a perpetuity discounted at
ten percent, $500 million annually is worth $5 billion in NPV, the mid-point of the consensus synergies
estimates.

"7 Sidak 2007, p. 51.

"8 Douglas McIntyre & Jon Ogg, How Sirius & XM Would Look As a Merged Company,
24/7WallStreet.com (Feb. 19, 2007), [“Mclntyre & Ogg 20077]; http://www.247wallst.com/
2007/02/how_sirius_xm_w.html.

19 Sidak 2007, p. 51.

120 XM and Sirius to Combine in $13 Billion Merger of Equals, XM Press Release (Feb. 19, 2007);
http://xmradio.mediaroom.com/index.php?s=press_releases&item=1423 .

2l Douglas MclIntyre and Jon Ogg, How Sirius & XM Would Look As a Merged Company,
24/TWALLSTREET.COM (Feb. 19, 2007); http://www.247wallst.com/2007/02/how_sirius_xm_w.html .

122 Sidak 2007, pp. 50-51.
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elevate price.”'” But this passage, while economically compelling, pointedly does not

support the analytical framework used.

Indeed, the Merger Guidelines explicitly invite consideration of fixed cost savings
and the creation of economies of scale,'** tempering unconvincing results yielded by
simplistic models of static equilibrium. Reductions in fixed costs, specifically costs that
do not vary directly with output, are essential to the creation of production economies,
quality enhancements, product innovation, and the creation of new entrants. In standard
models of industrial structure, such costs help determine the number of competitors, such
that lowering fixed costs increases the intensity of inter-firm rivalry. To assert that fixed
cost economies provide no positive impetus to consumer welfare is tantamount to
denying that intellectual property rights, or policies that allow for the recoupment of sunk
investments, deliver important consumer benefits.

Whether additional firms can obtain FCC licenses to mimic the satellite radio
delivery system is an interesting regulatory issue.'”> While it is a dynamic entry question
that the Sidak analysis selectively addresses, satellite radio licenses are one of many
vehicles that can be used by entrants into audio services. The launch of two SDARS
networks has expanded market entry by provoking the HD radio response from terrestrial
broadcasters.'*® Terrestrial stations have also reduced commercial minutes in an effort to
better compete with satellite operators, who offer scores of commercial-free music
channels.'”’ And the creation of additional programming on a given satellite platform
supplies competitive entry via expanded choices for consumers.

Economies of scale can generate crucial consumer benefits, even as such social
gains are excluded by assumption in static models. With increased financial ability and
economic incentives to deploy advanced technologies, or standardized technologies,
consumer benefits are generated. With greater profitability available to marginal service
providers, firms potentially reduce capital costs. This makes the investments necessary to
supply competitive satellite radio services more economical.

William J. Baumol writes that the process of continuous innovation by firms is the
essential ingredient of capitalist economic development.'*® The pressure to “recover
continuing and repeated sunk costs” is its day-to-day driver.'” This quest for productive
and innovative efficiency, and the profit payoff for which investors risk capital to create
it, preserves and extends market rivalry. “The static efficiency properties,” writes

123 Merger Guidelines, supra note 9, at § 4, cited in Sidak 2007, footnote 175.

2% Antitrust authorities analyzing mergers “will also consider the effects of cognizable efficiencies with no
short-term, direct effect on prices in the relevant market.” Merger Guidelines, footnote 37. See also,
Heyer 2006; and William Kolasky, Prepared Remarks, FTC/DOJ Joint Workshop on Merger Enforcement
Panel on Efficiencies/Dynamic Analysis/Integrated Analysis, Washington D.C. (Feb. 19, 2004).

123 Originally, four firms filed FCC petitions to obtain satellite radio licenses, and the FCC initially
allocated 50 MHz for four 12.5 MHz licenses.

126 Lockett 2004, op cit.

127 Newman 2007, op cit.

128 William J. Baumol, The Free Market Innovation Machine (Princeton University Press, 2002).

12 Ibid., p. 167.
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Baumol, “...are emphatically not the most important qualities of capitalist economies.”"*’

And his reference to the process of innovation well describes the dynamics of satellite
radio, where entrants have risked substantial investments to provide a new range of
products to customers, challenging old business models:

[[In key parts of the economy the prime weapon of competition is not
price but innovation... [M]anagements are forced by market pressures to
support innovative activity systematically and substantially, and success of
the efforts of any one business firm forces its rivals to step up their own
efforts. The result is a ferocious arms race among the firms in the most
rapidly evolving sectors of the economy."'

This entrepreneurial dynamic is not powered by incremental reductions in
marginal costs for given technologies or services, but by the creation of new markets or
products altogether. In attacking radio broadcasting incumbents with a higher quality
alternative, and in restructuring the supply of satellite radio to strengthen this foray, the
managers of XM and Sirius endeavor to compete in this arms race. Yet that central event
in the strategic alignment of XM-Sirius plays no role in Prof. Sidak’s analysis.

By common sense, the $5 billion in “consensus” savings has far more to do with
the economic purpose of the proposed merger than the $10 million in annual billing cost
savings which forms the sole merger rationale for consumers in Sidak’s static model.
Consumers are not insulated from the enormous organizational and financial efficiencies
that the merging parties seek to achieve. This has not escaped notice anywhere outside of
static models that foreclose such considerations. Indeed, broadcaster opposition to the
merger is largely based on just these expected outcomes:

The economic logic of the merger is irrefutable. These are, after all, very
high operating leverage businesses, with very high fixed — and very low
variable — costs. As a consequence, scale is tremendously important (this,
too, suggests that the companies are unlikely to raise prices as a
consequence of greater “market power” even after the merger, should it be
approved).'*

Broadcasters anticipate that the merger will make consumers more likely to listen
to satellite radio, and enjoy it. This is the pro-consumer aspect of the merger — and the
synergies that may be largely ascribed to “fixed costs.”

B0 Ibid., p. viii.

Bl Ibid., p. ix.

132 Bernstein Research, Where to From Here? (Feb. 20, 2007), p. 5. Analyst Craig Moffett elaborates the
price constraint point:

Strategy 101 would seem to dictate that sustained rapid subscriber growth (i.e. a low price
strategy) would easily trump harvest (i.e. a high price strategy) for as long as possibly
feasible. Moreover, since a merger would leverage these same high fixed costs much more
efficiently across a larger base, yielding a lower per-subscriber cost structure, one could imagine
that a merger would facilitate Jower rather than higher consumer rates.
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VI. CONCLUSION

Mergers and divestitures are a vital part of the process by which capital markets
rationalize the use of economic assets. When firms capture efficiencies, either by
combining or splitting up, investors realize positive returns. Often these gains derive
from lower costs for systems and operations, enabling the supply of more attractive
products. Customers benefit directly, facing lower quality-adjusted prices. They also
benefit over time, as economies intensify competitive forces, introducing improved
products and expanded choices and, in turn, provoking innovation from rivals.

The role of competition policy is to challenge acquisitions driven by the creation
of market power. Where a corporate sale is best explained as an effort to facilitate output
restriction, raising quality-adjusted prices, regulatory authorities have the ability to block
it. The analysis focuses on a balancing test in which the gains anticipated from merger
synergies are weighed against expected losses due to enhanced market power.

The XM-Sirius merger is well informed, in this balancing test, by the extremely
large efficiencies forecast by independent analysts, by the implausibility of quality-
adjusted price hikes post-merger, and by the strong opposition to the satellite radio
combination by the service’s chief inter-modal rival, terrestrial radio.

Consensus estimates by investment analysts see cost synergies of between $3
billion and $7 billion in net present value. These enormous efficiencies, equal to about
half the aggregate enterprise value of XM and Sirius combined, would bolster the
financial position of competitive radio entrants. This strengthens rivalry by raising its
long-term prospects, permitting more aggressive investment in satellite systems and
products, and in prompting competitive responses from terrestrial broadcasters and other
competitors. Indeed, HD digital radio has already been launched to counter satellite’s
digital audio service.

Given the incentives of the merged satellite radio firm to expand its subscriber
base, and facing alternative audio media that include not only analog and HD
broadcasting but MP3 players, Internet radio, and cellular phones featuring both MP3 and
AM/FM tuner technology, the competitive constraints are tight. The merger is seen not as
an attempt to restrict output, but as an effort to strengthen the product, offering
consumers more content per dollar. Analysts forecast that revenue will increase post-
merger — not with price increases, but quality enhancements triggering higher subscriber
growth.

To view the merger as facilitating market power, a position taken by merger foes
who define the market as limited to satellite radio, conflicts with the economic evidence.
Yet static models omit this evidence, failing to incorporate non-price competition,
technological innovation, contracts, and the competitive role played by recurring fixed
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costs. Simplistic application of such models produces implausibly narrow markets,
defining XM’s product, for instance, as existing in a separate market from Sirjus.'*?

The opposition of terrestrial broadcasters evinces no such analytical infirmity.
Radio station owners have long studied the issue of radio rivalry, and have — for over a
decade — asserted that satellite radio offers a dangerous competitive threat. In advocating
that regulators deny the proposed merger, broadcasters document that its likely effect will
be to provide satellite radio listeners more, not less, service for their subscription dollar.

This “market test” for the XM-Sirius merger is clear to many. Economist David
Henderson asks if broadcasters would “oppose the merger if they thought the merger
would raise prices for what you bought?” His answer: “Not likely.”**  Gigi Sohn,
president of Public Knowledge, also sees the position of interested parties as key. “It is
no accident that the National Association of Broadcasters is vigorously opposing this
merger — despite their protestations to the contrary, they view satellite radio as a major
competitor.”'*

Given that satellite radio accounts for under seven percent of radio broadcasting
revenues, treating satellite and terrestrial radio as competitors makes the case for merger
approval straightforward. Donald Russell, a 24-year veteran of the U.S. Department of
Justice Antitrust Division now a private antitrust attorney, asks: “If satellite radio doesn’t
compete against traditional broadcasters, why is the NAB making an all-out effort to
block the merger?”'*

The question was posed to Mark Cooper, director of research at the Consumer
Federation of America, who argued in this Wall Street Journal forum that regulators
should block the merger. His response was telling: “The NAB would like to eliminate
every shred of competition, no matter how minor and indirect it is. That does not
constitute evidence that such competition is effective or sufficient to prevent abuse.”'*’

Actually, so far as the merger is concerned, it does. That radio station owners are
keen to oppose the slightest “shred of competition” provides clarity to their broadcast
signal. Any change to reduce rivalry by “merger to monopoly” would be welcomed. Yet
it is their reliably self-interested opinion that the merger will not create monopoly, but
more intense competition. Precisely why this combination is in the consumer’s interest.

33 This is the implication of Prof. J. Gregory Sidak’s analysis, as discussed in Section V.
% David R. Henderson, Sirius Business, WALL STREET JOURNAL (Feb. 28, 2007), p. A15.
133 Gigi Sohn, The XM-Sirius Merger and the Public Interest, PUBLIC KNOWLEDGE (April 6, 2007);
http://www.publicknowledge.org/node/903.
12: Reply All: Is XM-Sirius Good for Consumers?, WALL STREET JOURNAL (Feb. 27, 2007)..
Ibid.
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APPENDIX 1

APPENDIX 1. NAB STATEMENTS ON TERRESTRIAL VS. SATELLITE RADIO COMPETITION

Name of FCC Proceeding Date NAB Position page
Filed

Response of NAB to American 25-Jun-93 | [Ulnderlying NAB’s concern over the proposed expansion of an already saturated 3

Mobile Radio Corporations' Reply marketplace is the loss of local service communities will face as currently struggling

and Opposition to Petitions to Deny stations are pushed over the financial precipice.

in File Nos. 26/27-DSS-LA-93; 10/1

I-DSS-P-93

Response of NAB to American 25-Jun-93 | [S]atellite DARS systems will immeasurably injure terrestrial radio stations by siphoning | 3

Mobile Radio Corporations' Reply off listeners with their thirty or more channels of new programming.

and Opposition to Petitions to Deny

in File Nos. 26/27-DSS-LA-93; 10/1

1-DSS-P-93

Response of NAB to American 25-Jun-93 | AMRC asserts that because it intends to rely on subscriptions and not advertising sales 3-4

Mobile Radio Corporations' Reply for profits, it would not be competing with terrestrial broadcasters in a manner sufficient

and Opposition to Petitions to Deny to drive marginal stations off the air, and it summarily dismisses competitive concerns.

in File Nos. 26/27-DSS-LA-93; 10/1 This conclusion is untenable. A radio station’s “product,” what it sells. is numbers of

I-DSS-P-93 listeners, its “ratings.” Satellite DARS of necessity will cut into terrestrial broadcasting
audiences. As a result, stations which are already struggling to remain financially viable
will be incredibly hard pressed to persevere, with lower ratings, and thus lower ad dollars
paid for lower “numbers.”

Response of NAB to American 25-Jun-93 | [L]ocal programming is relatively expensive to produce. As the audience for such 5

Mobile Radio Corporations' Reply
and Opposition to Petitions to Deny
in File Nos. 26/27-DSS-LA-93; 10/1
I-DSS-P-93

programming is fractured between the local station(s) and satellite DARS programming.
the ability of a terrestrial station to support its local product will evaporate.
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Comments of the NAB, Gen. Docket
No. 90-357

13-Nov-
90

Any success of satellite-based audio broadcast services would likely be at the expense of
local broadcast stations, in that satellite services would affect the amount of advertising
placed on local radio stations, and the related cost of air time on the station’s rate card.
Due to the inherent non-local nature of satellite-distributed services, if commercial
satellite audio broadcasting services were to be based on advertising, rather than on
subscription fees, a substantial percentage of the revenues would likely come from
existing national and/or regional advertisers. Consequently, the existing foundation of
advertising revenues, supporting current local radio services, would be affected, perhaps
significantly.

14

Comments of the NAB, Gen. Docket
No. 90-357

13-Nov-
90

Should radio’s national/regional advertising revenues migrate to new satellite-delivered
audio services, conceivably this could translate into a potential loss of almost a fifth of
the total economic base of the entire radio broadcasting industry in the United States.
While total loss of all national/regional revenues is possible, a more likely scenario is a
loss of an increasing percentage of national/regional ad dollars.

14

Comments of the NAB, Gen. Docket
No. 90-357

13-Nov-
90

The viability of local radio stations in the United States could be seriously threatened by
major advertising market realignments caused by communications policies promoting two
rival radio distribution markets -- one local, and one national/regional. The effect of
heavy losses in national/regional revenues would not likely be evenly distributed among
local broadcasting stations. The impact would most likely fall hardest on the class of
stations most vulnerable at this time -- AM stations.

15

Comments of the NAB, Gen. Docket
No. 90-357

13-Nov-
90

[W]ith the advent of a satellite-audio service configured on a nationwide distribution
model, financial support is more likely to be siphoned from radio’s national advertising
base rather than from new, unknown and unidentified sources.

17

Comments of the NAB, Gen. Docket
No. 90-357

13-Nov-
90

[T]he introduction of a new, national radio broadcast competitor could be expected to
have a more direct effect on audiences and advertisers than any of today’s non-broadcast
media services. The system and concept of broadcasting is well-known and understood by
American audiences. Due to this familiarity factor alone, satellite-delivered digital audio
services may have an edge in competing with non-broadcast distribution media. And
more to the point, services that generally sound, operate, and are received over-the-air,
“just like radio,” on automobile, home stereo, and portable receivers, might attract
specific segments of the listening audience (i.e., especially those in mobile vehicles) and
thus affect local broadcasting stations much more than do CDs, DAT or new cable audio
services.

18

NAB petition to deny in re: Satellite
Radio, Inc. 8-DSS-DISC-91(Z);
49/50-DSS-P/U-90; 158/59-DSS-
&VEND-90

18-Mar-
91

Satellite CD’s proposed private satellite sound broadcasting system will compete directly
with NAB member stations for listening audience. Because the stations’ revenues depend
on the size of their listening audience, the loss of listening audience to Satellite CD will
adversely affect the stations economically.

1-2
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Reply comments of the NAB, Gen. 20-Oct-95 | DARS will bring only minimal new benefits to the vast majority of the listening public, 2
Docket No. 90-357 but will, with its certain duplication of mainstream formats and its sure diversion of
audiences and fragmentation of advertising, lessen the ability of traditional radio stations
everywhere to provide quality local programming and community services.
Reply comments of the NAB, Gen. 20-Oct-95 | [T]he efficiencies to be offered to advertisers suggest that nationwide DARS would have | 4
Docket No. 90-357 competitive advantages to compete with incumbent broadcasters.
Reply comments of the NAB, Gen. 20-Oct-95 | Three of the DARS Proponents, in their comments, blatantly misrepresent the reach of 6-7
Docket No. 90-357 terrestrial radio by referencing only the reach of FM radio signals . . . by referencing only
FM stations as just described, it becomes clear that the DARS applicants are really
focused not on the smaller stations, but on the audience of the larger stations (FM), the
larger populations, the real numbers and the real dollars.
Reply comments of the NAB, Gen. 20-Oct-95 | [T]he fact that radio listenership in cars continues to grow does not mean that the 24
Docket No. 90-359 inclusion of CD and cassette players in cars has not diverted radio listenership in cars.
We submit that the fact that radio listenership in autos has continued to grow is much
more a function of the fact that over the last several years people have been experiencing
longer commutes in their cars and therefore all listening in cars has dramatically
increases. Moreover CD's and cassettes are simply not fungible products with "radio," in
that CD's and cassettes must be purchased, transported to the car and selected -- and, they
do not have the "personality" or commentary of announcers.
Reply comments of the NAB, Gen. 20-Oct-95 | [S]atellite DARS will have a competitive impact on terrestrial stations in every radio 34
Docket No. 90-359 market no matter what its regulatory classification . . .
Reply Comments of the NAB, Gen. 20-Oct-95 | The primary audiences of local radio and satellite radio are the same: home/office/auto. 2
Docket No. 90-359; The Truth About They will compete directly for local market share.
Satellite Radio, Attachment
NAB Petition for Declaratory 14-Apr-04 | In lieu of the promised niche audiences, foreign language services, senior and children’s i
Ruling, programming, [ XM and Sirius] have instead devoted substantial bandwidth to compete
IB Docket No. 95-91 directly with local broadcasters with local content, without being subject to any public
GEN Docket No. 90-357 interest obligations.
NAB Petition for Declaratory 14-Apr-04 | NAB conducted extensive studies which showed the economic harm a national satellite 8

Ruling,
IB Docket No. 95-91
GEN Docket No. 90-357

radio service would have on local broadcasters and their ability to serve their local
communities... The SPR Study, along with a study provided by Kagan Media Appraisals,
are replete with evidence of the relative fragility of local radio service and how it could
be severely impacted by diversion of the audience to SDARS.
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Docket No. 04-160

With the addition of local traffic and weather, satellite radio is no longer an exclusively
national service; and its impact on terrestrial broadcasting is growing and could quickly
evolve into a force in the local advertising market. How much harm, however, is largely
dependent on Commission’s decision in this proceeding and timely FCC action.

NAB Petition for Declaratory 14-Apr-04 | [T]he majority of XM and Sirius’ lineups are music channels that are essentially are [sic] | 11-12;
Ruling, duplicative of formats offered by terrestrial radio, albeit broken down by channels into 13
IB Docket No. 95-91 subcategories by music genre... Instead of fulfilling their commitments to serve children,
GEN Docket No. 90-357 senior citizens, ethnic and foreign language communities, XM and Sirius have devoted
their bandwidth to variations on traditional, mainstream programming.
NAB Petition for Declaratory 14-Apr-04 | In lieu of the promised niche audiences ... they have instead devoted substantial 17
Ruling, bandwidth to compete directly with local broadcasters with local content, without being
IB Docket No. 95-91 subject to any public interest obligations... A centralized “localized” service, which is
GEN Docket No. 90-357 essentially duplicative of existing programming, does little to foster diversity and
localism: it can only exist to the detriment of the dissemination of free and over-the-air
local services to local communities.
NAB Reply Comments to NAB 21-June- What was true in 1995 is still true today — if SDARS is allowed to penetrate the local 15-16
Petition for Declaratory Ruling, MB | 04 market, local broadcasting, and the voice of the community it provides, will suffer...

Note: Footnotes omitted
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